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 SEQ CHAPTER \h \r 1Issue: How may an employer that sponsors a group health plan for its employees obtain timely and meaningful loss information, including an individual's protected and individually identifiable health information, from an issuer of a group health insurance policy or a health maintenance organization (HMO) in order to make important decisions regarding how it ( the employer) spends valuable health care dollars?
Background
The cost of employee benefits, particularly health coverage, has increased substantially over the past ten years.  Texas employers, both private and public, have seen premiums for employee health care rise year after year. To remain competitive, employers must be able to find the most suitable health care at an affordable price.

In order to control health costs, employers (as the sponsors of employee group health plans) must be able to examine how they are currently spending health care dollars.  To do this, they must have ready access to “claims information” or “loss experience” that clearly shows them how much is being spent and what it is being spent on.

A self insured employer- generally, one who assumes all or part of the risk of a health Plan - has the information readily available from the Plan Administrator or third party administrator.  

An employer who doesn’t self insure, but instead purchases a “fully insured” plan for employees from an insurance carrier (an issuer of a group health insurance policy) or an HMO , doesn’t have that information readily available to it.  To get the information, the employer must ask the carrier or HMO for it.  Currently, there are three separate provisions in Texas law that attempt to assist the employer in getting the information.  A copy of each statute is attached.

Timely and meaningful claims information, particularly for the fully insured employer, allows the employer to make informed decisions about how to spend health care dollars.  The information is critical in two situations: first, when the employer wants to get a bid from another carrier to see if the employer can obtain a fully insured plan at a better price; and second, when the employer grows and wants to look at the option of self insurance.  

In the latter situation, the employer in most cases is going to partially self fund the health plan.  For example, the employer might decide to fund the first $50,000 of each health care claim for its employees.  For claims above $50,000, the employer, whether public or private, will have to purchase “stop loss” insurance to cover those claims.  Stop loss coverage is not health insurance, but rather coverage that reimburses the employer in the event that the employer ends up paying a claim in excess of $50,000 (or at whatever level the employer chooses; it could be for example $100,000, $150,000, etc).

The cost of the stop loss coverage is a very important part of the equation when an employer is considering to self insure its employee health coverage.  The cost of the stop loss coverage will depend on the loss experience or claims information of the employer.  The more complete and accurate the claims information that is provided to the stop loss carrier, the more accurate (and lower) the cost quote will be.  

And, similarly, the more accurate the claims information provided to a carrier or HMO, the more precise the carrier or HMO can be in providing a price quote for a fully insured plan.
One can see that the ability of an employer to obtain, from one issuing a group health insurance policy and an HMO, timely and meaningful claims information, is critical to creating a competitive marketplace.  Without the information, competition is stifled as choices go flat and prices increase.

Problem
Notwithstanding the existence of three Texas statutes and the importance of this issue to a competitive health care market, most employers across Texas are routinely unable to obtain timely and meaningful claims information or loss experience pertaining to their health plan.

Solution
Consolidate the three statutes: there is no compelling reason to distinguish between private and governmental entities or different types of health carriers or plans.  Having one rule for everyone will make it easier to know what the law is, where to find it, and how to comply with it.

Provide clear timelines for compliance: this would be a great step forward.  Today, many employers, as sponsors of group health plans, attempt to get the information prior to a renewal period in order to evaluate how valuable health care dollars are being spent.  When they are unable to easily and timely obtain the information, they often end up “punting” the issue and staying with the status quo, even though that decision may not be the best one for the company and its employees.

Allow protected health information to be exchanged consistent with Federal laws: federal law establishes a procedure to allow protected health information to be exchanged in a manner that protects the individual's privacy while allowing an employer, in its dual capacity as Plan Administrator and Plan Sponsor, access to the information consistent with sound business reasons.  The new law should mirror federal guidelines in a way that is easy to understand and comply with at the state level.

Provide an effective enforcement provision that does not punish good faith efforts to comply with the law: Carriers and HMOs today say that they are fearful of going to jail, paying large fines, or being sued if they disclose protected health information, even if they have acted in good faith to comply with the law.  The new law should address this concern squarely by making the rules easy to understand and totally transparent so that compliance and enforcement are no longer guesswork for any of the stakeholders.  It must strike a balance between protecting an individual's privacy while allowing the limited exchange of loss experience information for legitimate health care decisions by employers who are purchasing and providing health care to their employees. 
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